PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opini on 2008-3

UNI TED STATES TAX COURT

MARCO E. BROWN, Petitioner v.

COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 275-07S. Filed January 7, 2008.

Marco E. Brown, pro se

Laura Price, for respondent.

RUVME, Judge: This case was heard pursuant to the provisions
of section 7463! of the Internal Revenue Code in effect when the
petition was filed. Pursuant to section 7463(b), the decision to
be entered is not reviewable by any other court, and this opinion
shall not be treated as precedent for any other case.

This is an appeal fromrespondent’s determ nation uphol di ng

t he proposed use of a levy to collect petitioner’s unpaid Federal

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue.
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income tax liability for 2004. 1In his petition and at trial,
petitioner’s only chall enge concerned the existence and anount of
the underlying tax liability. Respondent argues that
petitioner’s underlying tax liability for 2004 is not an issue
that can be raised in this case because the unpaid tax to be
coll ected consists of a deficiency that was determned in a
previ ous notice of deficiency that was received by petitioner.

VWhet her the Underlying Tax Liability Can Be Chall enged

Bef ore the Conm ssioner may | evy on any property or property
right, the taxpayer nust be provided witten notice of the right
to request a hearing during the 30-day period before the first
levy. Sec. 6330(a). |If the taxpayer requests a hearing, an
Appeal s officer of the Comm ssioner nust hold the hearing. Sec.
6330(b)(1). At the hearing, the taxpayer may rai se any rel evant
issue relating to the unpaid tax or the proposed |evy, including
appropri ate spousal defenses, challenges to the appropriateness
of collection actions, and offers of collection alternatives.
Sec. 6330(c)(2)(A).

Section 6330(c)(2)(B) Ilimts the taxpayer’s ability to
chal l enge the underlying tax liability during the hearing.
Specifically, the taxpayer may “rai se at the hearing chall enges
to the existence or anount of the underlying tax liability for

any tax period if the person did not receive any statutory notice
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of deficiency for such tax liability or did not otherw se have an
opportunity to dispute such tax liability.” Id.

The adm nistrative record conpiled by the Appeals officer
contains copies of the notice of deficiency and the U S. Postal
Service Form 3877 mailing certificate showing that the notice of
deficiency was mailed to petitioner at 2915 Kel vington Drive,

Ol ando, Florida, on August 15, 2005.2 |In the absence of
evidence to the contrary, the presunption of regularity and of
delivery justify the conclusion that the notice of deficiency was

delivered to petitioner. Sego v. Comm ssioner, 114 T.C 604, 611

(2000). Petitioner testified that he did not know whet her he
received a notice of deficiency. The adm nistrative file
contains docunents that petitioner submtted to the IRS that show
petitioner’s address as 2915 Kel vington Drive on and after August
15, 2005. Petitioner testified that he had noved fromthe 2915
Kel vi ngton Drive address sonetine during 2005, but he finally
agreed that he noved from 2915 Kel vington Drive in Decenber 2005.

Petitioner has failed to overcone the presunption of
regularity and of delivery referred to in Sego. Based on this
record, we conclude that petitioner received the notice of

deficiency for his taxable year 2004 and therefore is precluded

2 At trial, we reserved ruling on the adni ssion of the
adm nistrative record. See Fed. R Evid. 902(11). Upon
consideration, we hold that it is adm ssible for purposes of
establishing these facts.
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fromcontesting the exi stence or amobunt of the underlying
liability in this section 6330 proceeding.® Since that is the
only chall enge that petitioner has nmade to the proposed
coll ection action, respondent’s determ nation to proceed with

col lection is upheld.

Deci sion will be entered

for respondent.

3 The underlying liability arose fromrespondent’s rejection
of petitioner’s clainms for head of household filing status,
personal exenptions, and earned incone and child tax credits.
Even though petitioner did not have the right to raise the
exi stence or anount of the underlying liability before the
Appeal s officer, the Appeals officer did give petitioner a
t el ephoni ¢ hearing and consi dered and rejected petitioner’s
clainms regarding the underlying liability.

In respondent’s pretrial nenorandum and statenents at trial,
respondent’s counsel stated that petitioner failed to provide any
of the docunents that the Appeals officer requested. Petitioner
and his son’s nother (Ms. Chung) testified that they did provide
docunents. The admnistrative file contains sone docunents that
petitioner submtted in attenpting to prove that he supported his
son and Ms. Chung and that they both lived with himduring 2004.
After conducting a tel ephonic hearing, the Appeals officer
rejected petitioner’s position on the grounds that he did not
submt any docunentation and that the testinony of petitioner was
not credible. W had the opportunity to see and hear the
testimony of petitioner and Ms. Chung and found their testinony
to be credible. Because, as previously explained, petitioner
received a notice of deficiency, see sec. 6330(c)(2)(B), he has
no “right” to further consideration of the underlying liability
by an Appeals officer. However, we believe it mght be in the
best interests of good tax adm nistration for respondent to give
further consideration to petitioner’s clains. |In any event,
petitioner still has the option of paying the tax and instituting
a refund claim



